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Scope

The strands of anti-discrimination legislation are increasing. Employees are now protected against discrimination on grounds of sex, race, disability, sexual orientation and religion or belief. This protection applies from the start of employment. There is no service qualification as there is with unfair dismissal claims. Also in contrast to unfair dismissal there is no upper limit on compensation.

Equality and Human Rights Commission (EHRC)

The Equality Act received the Royal Assent in February 2006 and became law in late 2007.

The Act set up the Equality and Human Rights Commission to subsume and take over the work of the existing equality Commissions, the Equal Opportunities Commission (EOC) and the Commission for Racial Equality and the Disability Rights Commission (DRC). It is also responsible for promoting equality and preventing discrimination on grounds of religion or belief, sexual orientation and age and promoting the importance of human rights. The new body commenced operations in October 2007. 

Sex Discrimination

The main legal provisions concerning sex discrimination are contained in the Sex Discrimination Act 1975 and the Equal Pay Act 1970 and the regulations that have flowed from these.

The Employment Equality (Sex Discrimination) Regulations 2005 include the following

· changes to the definition of indirect discrimination; (see below)
· a new offence of 'harassment'; (see below)
· an express prohibition of discrimination on the grounds of maternity and pregnancy;

· a prohibition of discrimination in the provision of unpaid practical work experience;

· an eight-week time limit for employers to respond to sex discrimination questionnaires; and

· an extension to the scope of the Sex Discrimination Act and Equal Pay Act to cover office holders.

Sex and Race Discrimination

It is unlawful to discriminate against a person on the grounds of their sex or marital status or race in many contexts, including education and employment. (Sex Discrimination Act 1975 and Race Relations Act 1976).
There are three types of discrimination under these two Acts:

· direct;

· indirect; or

· victimisation.

Direct

Occurs when a person is treated less favourably on the grounds of their sex, marital status, or race than a person of a different sex etc was or might have been.

Indirect

Following the Sex Discrimination Regulations 2005, indirect discrimination occurs when a provision, criterion or practice (PCP) puts women at a particular disadvantage when compared with men and puts the complainant at that disadvantage. 

Indirect racial discrimination still occurs when a requirement is imposed on a person, which may appear to apply equally, but which a considerably smaller proportion of one race can comply with and the complainant suffers a detriment and the employer cannot justify it.

To justify any discrimination, the employer must show that the PCP is a proportionate means of achieving a legitimate aim. The discriminatory effects of a measure (PCP) have to be balanced with the importance of the aim being pursued.

Victimisation

Occurs when a person is treated less favourably because they have been involved, or suspected of being involved, in a claim under one of the Acts.

In 2007 the House of Lords ruled that a local authority had victimised 39 of its dinner ladies who were pursuing equal pay claims. Firstly the LA wrote to the claimants to say they could not afford any pay rises if they won their cases. A second letter went to all the catering staff to say that if the cases were successful it would cost the LA £1.5 million and then £1 million each year. (St. Helens B.C. v Derbyshire and others 2007)

Burden of Proof

Under the Sex Discrimination (Indirect Discrimination and Burden of Proof) Regulations 2001, (which inserts a new s63A into the SDA 1975) the burden of proof has now been reversed and falls on the employer. Thus if an employee proves from the facts from which a Tribunal could conclude in the absence of an adequate explanation that the employer had committed an act of discrimination against the complainant, which is unlawful, the Tribunal shall uphold the complaint, unless the respondent proves that he/she did not commit it.

Guidance on this was provided by the Employment Appeal Tribunal in Barton v Investec Henderson Crosthwaite Securities Ltd EAT 18/2003.

The Employment Appeal Tribunal (EAT) made a judgement in favour of a Mrs Barton who had claimed that a junior male analyst had received significantly more than she had in salary and discretionary bonuses. In making its decision the EAT made it clear that employers are likely to lose equal pay cases if they cannot explain how they determine salary levels and bonus payments in a clear, objective, and non-discriminatory way.

The EAT gave the following guidance on the burden of proof in sex discrimination cases:

· the employee must first prove on the balance of probabilities the facts from which the tribunal could conclude that there was an act of discrimination;

· the tribunal must then draw such inferences from the facts as it finds just and equitable;

· if the tribunal draws such inferences the employer must then attempt to show that the act complained about did not occur, or that gender played no part in the reason for the act;

· cogent evidence will be required from the employer; and
· the tribunal will have to examine carefully any explanations for failure to adhere to any relevant Codes of Practice (or in the case of schools, the school’s pay policy and the national Conditions of Service set out in the STPCD).

The Court of Appeal took this a stage further in a landmark ruling in 2005 on the burden of proof in all discrimination cases. 

The court said that Tribunals should look at these cases in two stages:

·  the onus is initially on the claimant to show the existence of facts from which a tribunal could, in the absence of an adequate explanation, conclude that there had been unlawful discrimination by the  Respondent; and
· the Respondent then has to show that he did not commit an unlawful act of discrimination. To do this, the Respondent has to show that the treatment of the claimant was in no sense whatsoever on grounds of sex or any of the other four discrimination strands. The Court said that a tribunal would normally expect cogent evidence from the Respondent to discharge this burden of proof.

In discrimination cases tribunals can draw inferences of discrimination from the facts of the case. This can happen if the Respondent does not give adequate answers to the employee’s questionnaire. Employees who think they have been subjected to unlawful discrimination can send a questionnaire to the employer. This helps the employee gather information to decide whether there is a reasonable case. It is also an opportunity for the employer to explain what it has done. Questions and answers can be used as evidence in tribunal cases.

A tribunal can draw appropriate inferences from an employer’s failure to reply to questions or from evasive or equivocal answers.

Harassment

The Protection from Harassment Act 1997 was designed to give protection to individuals, and in particular protection against stalkers. However, it has been used much more widely. Section 1 (1) states that 'a person must not pursue a course of conduct which:
(a) amounts to harassment of another; and

(b) which he/she knows or ought to know amounts to harassment of the other’.

In a recent case the Court of Appeal determined by two to one that employers, as well as the employees who committed the act, could also be liable under the Prevention of Harassment Act. 

Courts in the past have decided that although the Act does not define harassment precisely the notion of harassment is generally understood, and they have, therefore, widened its scope to include all kinds of harassment, including newspaper articles. 

In the important case of Majrowski v Guys and St Thomas’ NHS Trust 2006 the House of Lords upheld the Court of Appeal decision that an employer can be vicariously liable for harassment by an employee at work under the Protection From Harassment Act 1997.

The claimant who was a clinical auditor co-ordinator, and a gay man, started proceedings under the Protection From Harassment Act four years after he left the job.  He claimed compensation for distress, anxiety and consequential losses caused by harassment from his line manager.

The harassment included abuse and rudeness in private and in front of others, excessive criticism, imposing unrealistic targets with threats of disciplinary action and isolating him at work.  It was said that this treatment was fuelled by homophobia. 

The claimant did not take out a claim against the line manager personally so the point of law at issue was whether the Trust was vicariously liable for that harassment.

The Trust argued that it should not be vicariously liable for the line manager’s harassment. The 1997 Act was a response to the public order problem of stalking and was not aimed at the workplace.

The House of Lords rejected these arguments. They decided that vicarious liability was possible under the 1997 Act because it was not specifically excluded.

The limitation period under the 1997 Act is 6 years not the normal 3 years in personal injury cases. The normal defence for employers against harassment claims in legislation covering sex, race sexual orientation, age, etc is that they took all reasonable steps to avoid harassment. This defence is not available in claims under the 1997 Act. In personal injury cases little or no compensation is awarded for distress, anxiety etc but these can attract compensation under the 1997 Act. Also in personal injury cases the claimant has to show that the injury was reasonably foreseeable. This is not required in a claim under the 1997 Act.

In the earlier hearing in the Court of Appeal it was held that an employer could be liable for a breach of the statutory duties, which in the Act are the duties of employees (i.e. not to do anything that constitutes harassment of other employees), so long as 'it is fair and just' to impose this vicarious liability, and so long as there is a close connection between the employee's offensive conduct and the nature of his/her employment.

There does have to be a course of conduct (i.e. on at least two occasions) which causes alarm or distress to the victim and which the perpetrator knows or ought to know amounts to harassment. Conduct includes speech. 

Heads and governing bodies should note that this means that in cases of alleged stress, staff may choose to make a claim for breach of a statutory duty under the Protection from Harassment Act 1997. This is likely to be much easier than choosing to sue the school for negligence, which requires the claimant to produce evidence of ill health, usually of a psychiatric nature. The Claimant will also have more time to bring the claim. It is six years under the Act and three years for personal injury claims.

Another drawback is that schools, as employers, would not be able to use the defence of having taken 'reasonable steps', as such a defence does not exist in the Prevention of Harassment Act 1997.

The HSE defines bullying as any incident in which an employee is abused, threatened or assaulted by a member of the public in circumstances arising out of the course of his or her work.

Sexual Harassment

A new offence of 'harassment' was also introduced in the Employment Equality (Sex Discrimination) Regulations 2005. This now contains an express prohibition of harassment of a sexual nature, or on the grounds of sex. Previously an employee, believing themselves to have been sexually, harassed had to bring a claim of direct discrimination. Now a person subjects a woman to harassment where:

· on the grounds of sex an employee engages in unwanted conduct that has the purpose or effect of violating dignity or creating an intimidating, hostile, degrading, humiliating or offensive environment for the complainant, or

· he engages in any form of unwanted verbal, non-verbal or physical conduct of a sexual nature that has the purpose or effect of violating dignity etc

It is no longer a defence to argue that the conduct was applied equally to men and women, as it is the 'effect' on a person that is important.

Definition 

Article 2 of the Equal treatment Directive 2002 defines sexual harassment as:

“Any form of unwanted verbal, non-verbal or physical conducts of a sexual nature which has the purpose or effect of violating the dignity of a person, in particular when creating an intimidating, hostile, degrading, humiliating or offensive environment.”

Such harassment is automatically discrimination on the grounds of sex, thus creating an independent ground of complaint. 

Courts have been robust in finding sex discrimination in cases of harassment. (The GTC has also taken a severe view of sexual harassment in relation to professional misconduct).

Sex Discrimination – two-stage test

The EAT overturned the decision of an employment tribunal to find that the tribunal had set out the incorrect test for discrimination and the employee had in fact made out his case of sex discrimination. 

Mr Riley was clipped around the ear and was verbally insulted by his employer.  Mr Riley claimed that his employer would not have treated a female employee in the same way.  The employment tribunal held that Mr Riley had to show a prima facie case that the treatment was on the grounds of his sex.  The tribunal found that his employer had mistreated Mr Riley because of the employer’s bad temper and lack of self control and not because Mr Riley was a man.  

The EAT stated that the tribunal had applied the incorrect test to whether there was discrimination.  The tribunal should go through a two-stage process.  The first stage requires the claimant to prove the primary facts, which the tribunal could conclude, in the absence of adequate explanation from the respondent, amounted to an unlawful act of discrimination.  At the second stage the burden of proof shifts to the respondent, which requires it to prove that it, did not commit the unlawful act.  

The EAT applied this two-stage test.  It found that it was clear that Mr Riley did prove facts from which conclusions could be drawn that his employer had treated him less favourably on the grounds of his sex.  The employer had failed to provide an adequate explanation for its behaviour and Mr Riley’s claim succeeded.  (Christopher Riley v Nick Base)

Gender Equality Scheme

The Gender Equality Duty came into force on 6 April 2007 and schools have the duty to ‘demonstrate’ gender equality (as well as practise it). By 30 April 2007 schools should have had in place a Gender Equality Scheme.

They must be able to show that they are eradicating sexual discrimination and harassment. Schools have a duty to develop an understanding of issues of equality, nationally and in the workplace, and assess the impact of policies to eradicate gender discrimination. They must also provide the local authority with an annual report about the information they have gathered, and must carry out any recommendation of the local authority.'  (See QGP Documents EO13 Example of a Gender Equality Policy in the Management of Staff Section, and EOP7 in the Management of Pupils Section).
Partners working in the same school
In something of a landmark case the EAT ruled that it was not discriminatory for Hampshire Police to have a policy that prevented partners from being in a position where they would be either supervising or subordinate to each other.

A wife, who was a qualified Firearms Officer was in a position where her husband, similarly qualified, was her superior in the force and was responsible for her appraisal. She found, among other things, that the policy made her work in other areas, made her unable to ‘act up’ in a senior role, and unable to attend certain training. She initiated action for discrimination.

The EAT concluded that there were issues as to whether in fact there was detriment as claimed, bearing in mind that uncertainty of the statistics of the number of partners actually employed in the Force and that even if there was, the Tribunal was entitled to conclude that the action was justified given the problems that might arise, particularly in the perception of other officers.

It is not unknown for husband and wife teams to work in the same school. This does not give schools complete freedom to refuse to employ or to promote, but it does allow schools to act proportionately if they have good reason.

Race Relations (Amendment) Act

The Race Relations (Amendment) Act 2000 outlaws all discrimination in all public authority functions not covered in RRA 1976.

All LAs and governing bodies of maintained schools have a duty to actively promote race equality, and must ensure that policies and practices are ‘fair and non-discriminatory’.

Racial Monitoring

All maintained schools and FE colleges must have arrangements in place (from 31 May 2005) for the monitoring of staff in post, and of applicants for employment, training and promotion. The monitoring must cover the racial groups to which employees or applicants belong.

The Order does not apply to independent schools, but it probably covers Academies via the arrangements made with the then DfES.

The Race Relations Act 1976 (Statutory Duties) Order 2004

The Commission for Racial Equality (CRE) as it was, published Codes of Practice for LAs, schools and further and higher education institutions. These are available from The Stationery Office www.tsoshop.co.uk (Also, see QGP’s Document EO4 Two examples of School Policies on the Promotion of Racial Equality, under Management of Staff/Equal Opportunities for Staff).

Maternity Rights case

Heads might note that the EAT has ruled if an employer failed to carry out a risk assessment on a pregnant woman’s ability and suitability for a job involving lifting, it could amount to unlawful sex discrimination.

(Hardman v Mallon t/a Orchard Lodge Nursing Home 2002).
Schools should remember that there is an obligation under the Management of Health and Safety Regulations 1999 to carry out assessments of risks to the health of employees, and in particular for women of child-bearing age. 

Maternity 'Discrimination' justified

In a 2003 case, the EAT held that a teacher had not been indirectly discriminated against, when she was not allowed to return to work part-time after maternity leave. The refusal was justified because the teacher was a form tutor and in the school's view it was necessary for a full-time teacher to be a form tutor, in order to be available to pupils on a continuous basis.

However, since then the Flexible Working provisions of the Employment Act 2002 have come in, employees (with 26 weeks’ service, and who look after children under 6 years of age) now have the right to request changes in their hours of work (and other concessions). Schools must follow a detailed procedure for considering any request. There is provision for appeals, and if dissatisfied with the outcome the employee can complain to the employment tribunal. The tribunal can require the school to reconsider the request, or make a compensation award. 

Full details of the process can be found in QGP’s Document ST4A Flexible Working: Model Policy, under Management of Staff/Managing Staff.

Disability Discrimination

It is also unlawful to discriminate against people with a disability in some contexts. (Disability Discrimination Act 1995 and later amendments).
A ‘disability’ is a ‘physical or mental impairment, which has a substantial and long-term adverse effect on the ability to carry out normal day to day activities’.

An employee must not take any action that is ‘unjustifiably’ discriminatory against disabled people in: employment arrangements, terms of employment on offer, opportunities for training, promotion, dismissal, or any other detriment.

Unlike the other two Acts the DDA puts the employers under a duty to ‘make reasonable adjustments to any arrangements that place disabled persons at a ‘substantial’ disadvantage.

Employees who feel they have been discriminated against can complain to an employment tribunal. There is no upper limit to the compensation that can be awarded.

The Special Educational Needs and Disability Act 2001, which came into force in England, Wales and Scotland on 1 September 2002, requires schools to make plans to increase the accessibility to the curriculum and allied educational services for pupils with disabilities. 

Changes to Disability Discrimination Regulations

Regulations amending the Disability Discrimination Act 1995 (DDA) came into force on 1 October 2004. It now covers all employers, including small schools with fewer than 15 employees, who were previously exempted. The amendments include:

· an amendment to the definition of ‘discrimination’ to include a category of direct discrimination that cannot be justified (normally it is a defence against a claim of disability discrimination that the discrimination was justified);

· a new addition of ‘harassment on the grounds of disability’;

· new provisions outlawing discrimination and harassment plus the imposition of a duty to make adjustments for a disabled person;

· removing the exemption which applied to small employers; and

· protection against post-employment victimisation.

The Disability Rights Commission as it was published two new disability codes of practice. The most important for schools is the 'Code of Practice on Employment and Occupation'. The other one is the 'Code of Practice for Trade Organisations and Qualifications Bodies'. They became effective on 1 October 2004.

They are available through the EHRC website www.equalityhumanrights.com 

Disability Questionnaire

Also on 1October 2004 the Disability Discrimination (Questions and Replies) Order 2004 came into effect. It sets out the questionnaires that will be used for questions and replies in disability discrimination cases. Schools/LAs will have to respond to a questionnaire within eight weeks of receipt.

Disability Equality Duty

All public bodies, including maintained schools, colleges and LAs are now subject to the Disability Equality Duty, and are obliged to prepare and maintain a Disability Equality Scheme, taking steps to involve disabled pupils, parents, staff and interested members of the community. This sits alongside the duty of public authorities to promote racial harmony and the duty to have a gender equality scheme. It also complements the duty to have a Disability Accessibility Plan, which focuses on accessibility for disabled pupils. It is possible for a school to bring both together in a single document.

It applies to all secondary schools from December 2006 and to all primary and special schools from December 2007. It requires public sector organisations to:

· promote equality of opportunity; 

· eliminate unlawful discrimination; 

· eliminate disability-related harassment; 

· promote positive attitudes towards disabled people; 

· encourage disabled people's participation in public life; and
· take steps to take into account people's disabilities, even where that involves more favourable treatment.

The Scheme should set out the school's priorities – for example staff training in differentiated behaviour management or reducing the number of exclusions of disabled pupils or dealing with anger management.

Since late 2007 the responsibility for promoting equality and combating unlawful discrimination has been in the hands of the EHRC. It can take action against schools which do not produce a scheme.

Implementing the Disability Discrimination Act

Implementing the Disability Discrimination Act in Schools and Early Years settings: this is a pack published by the then DfES now DCSF to help schools and local authorities. It is available as a CD ROM pack through:

http://publications.teachernet.gov.uk/ 
It provides schools and local authorities with practical tools and resources to help them implement their duties under Part 4 of the DDA and to help local authorities to plan strategically across their early years settings. It includes:

· a training manual on reasonable adjustments; 

· guidance on drawing up an access plan; 

· a new section on guidance for schools on the disability equality duty produced by the Council for the Disabled Child; 

· examples of good practice; and
· advice on how schools can incorporate their new plans into existing planning processes.

The Disability Rights Commission has produced two Codes of Practice, one for the school sector and one for the post-16 sector. These explain the legislation and illustrate it by example.
Defining reasonable adjustments

Dismissal for reasons such as long-term illness and capability can be a minefield for schools and colleges and there is a duty to make reasonable adjustments to accommodate disability. It would appear that the Employment Appeal Tribunal is coming to a clearer definition of the kinds of reasonable adjustments that employers should be prepared to make.

The EAT has said that for a discrimination claim to succeed there must be a provision, criterion or practice that is the basis of the claim. Then there is the nature of the premises (or contractual working practices). There is also the identity of those with whom the disabled preson must be compared and the nature and extent of the disadvantage to the diabled person.
The kinds of adjustment that can be made are also clear. These include additional support, a reduction in hours, the use of technology to enable the claimant to work from home, the provision of a mentor to bring him/her back up to speed, and an attempt to find alternative employment.  It might also be possible to arrange to come into work outside the peak periods to avoid stress that might set off the condition.

It was not necessary to discuss these with the claimant as long as the effect was to enable him/her to continue in employment. It is important to remember that the purpose of reasonable adjustments is to ‘prevent an employee being dismissed, not to bring him/her back into work on the same basis’. 

In respect of schools, whilst it is clearly impossible for a teacher to operate if he/she cannot take a class, reductions in hours and adjustments to time-tables are clearly likely to be considered reasonable. While someone who is manifestly unfit can and should be dismissed, the burden of proof is on the school to demonstrate that every reasonable effort has been made to prevent this happening.
Disability Cases
The decision in a recent disability case before an employment tribunal suggests that there is no duty to inform an employer of a disability. This could include, for example, an employee suffering from a personality-related disability e.g. Asperger’s Syndrome. Dismissing such a person for being ‘unable to work with others’ or inappropriate response to an instruction or rebuke could lead to a case for discrimination.

In Dunham v Ashford Windows 2004 it was established that dyslexia and associated learning difficulties are to be regarded as a disability. In considering a person with these difficulties for employment, the employer will have to consider how the difficulty or inability to read might be reasonably overcome in the case of the particular person they are considering for the post.

Implications – in cases where someone is ‘difficult’. It is prudent to explore the possibility of there being a mild disability, which would then affect the way you approach the issue. 

In Barrat v Accrington and Rosendale College 2007 a lecturer was assaulted by a colleague at work and suffered post-traumatic stress disorder. The colleague was disciplined but not dismissed.

The EAT rejected a claim under the DDA in which it was argued that the college had failed to make a reasonable adjustment by not dismissing the colleague. The college’s decision not to dismiss fell, according to the EAT, within the range of reasonable responses open to it.
Further Information and Help

More information is available from the EHRC website at www.equalityhumanrights.com and from Government sites Direct.gov at http://www.direct.gov.uk  and Inclusion: supporting individual learning needs at http://inclusion.ngfl.gov.uk/
The charity Disability Equality in Education (DEE) http://www.diseed.org.uk/ supports the inclusion of disabled people in mainstream education through the provision of training, consultancy and resources.

Equal pay
The Equal Pay Act 1970 provides that men and women must receive equal pay for equal work, or work which is ‘broadly similar’ or which is ‘of equal value in terms of the demands made on the worker’. It also makes unlawful any discrimination on the grounds of sex in all contractual terms. (See QGP’s Document EO2 Equal Pay:  Points of Law under Management of Staff, Equal Opportunities for Staff).

The Employment Equality (Sex Discrimination) Regulations 2005 has extended the equal pay law to office holders.

Equal Pay Case

A Head in Scotland has been allowed by the Scottish Court of Session to bring an equal pay claim comparing herself with a male Head employed by a different authority than the one she was employed by. She argued that Article 141 of the EC treaty concerning equal pay envisaged a situation where there was a uniform statutory set of pay and conditions in the public sector, comparisons could be made across boundaries of local authorities which implemented the pay and conditions regulations. (South Ayrshire Council v Morton 2002).

While Scotland has its own legal and educational system decisions north of the border are powerfully persuasive in England and Wales. As England and Wales also have a national pay and conditions document it is likely that more of this will be heard in England and Wales in due course. There may, however, be some difficulty in making a case where jobs differ from one head to another and where performance-related pay applies.

Sexual Orientation, Religion and Belief

Regulations outlawing discrimination on the grounds of sexual orientation, religion or belief are now in place.

The Regulations provide that an employee or prospective employee cannot be treated less favourably on the grounds of sexual orientation, religion and belief, or perceived sexual orientation, religion or belief, whether or not that perception is correct. It is also unlawful to treat a member of staff less favourably because of someone else's sexual orientation; religion or belief, e.g. refusing to carry out a reasonable direction from the Head could amount to discrimination against another member of staff.

Case: Sexual Orientation Discrimination

In 2005 an employment tribunal in London awarded £34,000 compensation to a business manager under the Employment Equality (Sexual Orientation) Regulations 2003. He successfully claimed that his employers had failed to prevent fellow workers from repeatedly taunting him about his sexuality. He complained frequently and eventually resigned.

Civil Partnership Act 2004

On 5 December 2005 the Civil Partnership Act came into force.  This enables same sex couples to form a civil partnership and for civil partners to be treated in the same or similar way as spouses in relation to certain benefits and obligations.  The Civil Partnership Act 2004 (Amendments to Subordinate Legislation) Order 2005 also came into force on 5 December 2005 and gave effect to the changes under the Act.  Some of the changes are:

· extending entitlement to civil partners to take adoption leave, statutory paternity pay and statutory adoption pay;

· extending entitlement to civil partners to request flexible working under the Flexible Working Regulations 2002; and

· amending the Employment Equality (Sexual Orientation) Regulations 2003 to ensure that the status of a civil partner is comparative to that of a spouse.

Age Discrimination

The Employment Equality (Age) Regulations make discrimination on the ground of age unlawful. Age discrimination in employment and vocational training is unlawful. This covers the entire workforce, young and old. The Regulations do not allow employers to recruit, train, promote or dismiss employees on the basis of age, young or old, unless it can be objectively justified.

The Regulations follow the same pattern as existing anti-discrimination legislation. They prohibit direct and indirect age discrimination, harassment on grounds of a person’s age and victimisation. Dismissal on grounds of age, including redundancy selection, will be automatically unfair.
Heyday ruling

In late September 2009 the High Court handed down its decision in the Heyday appeal. Heyday (a branch of Age Concern) contended that 'forced retirement' at age 65, permissible under the Employment Equality (Age Discrimination) Regulations 2006, is inconsistent with the EU Equal Treatment Framework Directive.
Earlier in the year, the European Court of Justice decided that:

· a retirement age of 65 is, in theory, capable of being justified as being a proportionate means of achieving a legitimate aim. It is for the UK courts to decide whether that test is met; 

· UK legislation does not breach the Equal Treatment Framework Directive by failing to set out, expressly, a list of permissible 'legitimate aims'. 

So, the case went back to the High Court to decide whether the ability to lawfully dismiss on grounds of retirement at age 65 is a proportionate means of achieving a legitimate aim.

However the judge in the case said there was a compelling case for the compulsory retirement age to rise. 

See also QGP Document EO14 Age Discrimination and Retirement.
Direct Discrimination

Direct discrimination will occur when an employee’s age or perceived age is the reason for less favourable treatment without any objective justification. The employer can justify different treatment by showing that it is a proportionate means of achieving a legitimate aim.

Indirect Discrimination

Indirect discrimination occurs when a blanket policy or procedure, which may appear neutral, disadvantages a certain group of employees because of their age. Again, there is a defence if the employer can show that the provision, criterion or practice is a proportionate means of achieving a legitimate aim.

Recruiting and Promoting

Recruiting or promoting on the basis of age, whether a minimum or a maximum age, is likely to fall foul of the Regulations. The effect of current anti-discrimination legislation is to encourage decisions about recruitment and promotion based on skills rather than other factors - to which age is now added. Any age-related elements in job advertisements and application forms need to be reviewed. If the employer sets minimum levels of experience in years, these will need to be objectively justified. It will not be unlawful to ask a candidate’s age but it could be seen as indicating a selection system based around age.
You can obtain advice from the ACAS booklets:

1. ‘Age and the workplace: Putting the Employment Equality (Age) Regulations 2006 into practice’.

2. ‘Age and the workplace: A guide for individuals on the Age Discrimination Regulations.’

Free from ACAS Orderline 0870 242 9090 or go to www.acas.org.uk

Case

An employment tribunal pre-empted the change by holding that an employee aged 67 who was dismissed on the grounds of redundancy was unfair. He contended that ss109 and 156 of the Employment Rights Act 1996, which prevent employees over 65 from claiming unfair dismissal, or to receive statutory redundancy pay, were indirectly discriminatory against men, and were thus contrary to European Law. The tribunal said that the Secretary of State had not justified the limitation and therefore the discrimination.  The appeal court overturned this decision.  (Rutherford v Towncircle Ltd. And Secretary of State for Industry (No.2) 2002).
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