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Legal Points

There is no specific legal obligation to give a reference for an employee. But since the essence of employer-employee relationships in the UK is the creation and maintenance of good relationships it is almost inconceivable that a Head would not provide a reference. Even when a member of staff has been through discipline or capability procedures and decides to resign voluntarily it is usual for the provision of a reference to be part of the formal settlement.

A Head (or other member of the school) who provides a reference have a duty of care to avoid making untrue statements negligently, or expressing unfounded opinions - even when the writer believes them to be true.

(Spring v Guardian Assurance plc 1994)

In addition the courts have determined in the last decade that the person writing the reference has a duty of care to the employee, or ex-employee, and also to the recipient of the reference. The writer must take ‘reasonable care’ both in the compiling of the reference and obtaining the information for it. If these do not happen then the employee can sue for any financial loss and claim damages.

Extent of an Employer's Duty

The extent of an employer’s duty was considered in Bartholomew v London Borough of Hackney in the Court of Appeal in 1999. An employee who had been suspended following a charge of gross misconduct took voluntary severance before the disciplinary proceedings had been concluded. He obtained another post ‘subject to satisfactory references’, but when the prospective employer saw the reference he withdrew the offer of a job. The employee claimed damages arguing that while none of the statements in the reference were factually wrong, the reference read as a whole was unfair. In particular, the reference mentioned that a charge of gross misconduct had been made but failed to point out that the charge had been denied. 
The court decided that Hackney was not in breach of its duty of care. Although a reference must not give an unfair or misleading impression overall even when each discrete component is correct, it does not have to be ‘full and comprehensive’.

In a later case, Cox v Sun Alliance Ltd 2001 the Court of Appeal extended the employer’s duty to take reasonable care. Employers may now only include unfavourable statements about the employee if they have made ‘reasonable investigations’, and have ‘reasonable grounds’ for believing the statements to be true.

The growing practice of providing open references discussed with the member of staff before being completed is to be commended. Of course, such references could be bland and one-sided, but as the process of performance management in schools develops Heads and senior staff should find it easy to put balanced judgements in writing.

Spring v Guardian Assurance plc: Bartholomew v LB of Hackney 1999; Cox v Sun Alliance 2001.

Data Protection

References for applicants which are held on a file by the appointing school are subject to the Data Protection Act.  References for unsuccessful applicants should be deleted under the principle of not holding data for purposes for which they are not collected. References for unsuccessful applicants are probably not open to inspection by the subjects of those references during the appointment process.

Information about Absences in References

Care needs to be taken with the inclusion of information about staff absence in references. Sometimes schools/other employers ask for specific information regarding the number of days of sickness absence.

If the absence was due to a medical condition that amounts to a disability for the purposes of the Disability Discrimination Act 1975, referees need to be careful. Factual information about the number of days of sickness absence is not likely to be discriminatory. But any adverse comment arising from the absences might be considered discriminatory, unless it can be justified.

And if the adverse comment is based on medical information held by the referee (the former employer) then any disclosure will be subject to the provisions of the Data Protection Act 1998, It may also breach a right of confidentiality and right of privacy.  

In addition any consent by the employee him/herself to the use of medical information is NOT likely to cover the disclosure of such information to a third party e.g. a prospective employer.
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